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RECENT CASES 869 

conditional sale fixes the repairer with notice that a valid lien has already been 
acquired and no injustice results if he is confined to a personal action against 
the mortgagor. 

Partnership — Rights of Partners inter se — Fiduciary Relation 
after Dissolution. — A partnership, composed of A and B, was offered the 
timber rights in certain realty, and cut and took possession of some of the 
timber. On dissolution, A assigned his rights in all partnership timber to B, 
who continued the business. A then purchased the timber rights in this same 
property for his son, who knew all the circumstances. The son sues B for con- 
version of the timber. Held, that the defendant have judgment. Carey v. 
Wilsey, 185 Pac. 600 (Wash.). 

The court assumed that there was no binding contract made by the part- 
nership for the timber, and rested its decision on principles of estoppel. But 
assuming that there was no contract, the fiduciary relation between partners 
would seem to be a sounder basis for the result. Partners owe a duty to deal 
openly and fairly with each other in all matters touching their business. That 
this duty exists during the continuance of the partnership is certain. Hurst v. 
Brennen, 239 Pa. St. 216, 86 Atl. 778; Deutschman v. Dwyer, 223 Mass. 261, 
1 1 1 N. E. 877. There seems to be the same duty as to dealings in the formation 
of the partnership. Selwyn 6* Co. v. Waller, 212 N. Y. 507, 106 N. E. 321; 
Bloom v. Lofgren, 64 Minn. 1, 65 N. W. 960. And so, as to transactions in con- 
templation of dissolution. Knapp v. Reed, 88 Neb. 754, 130 N. W. 430; Mitchell 
v. Read, 84 N. Y. 556. It is improper to dissolve the partnership for the pur- 
pose of excluding certain partners from expected profits or for the purpose of 
competing with the partnership for a particular contract. Stem v. Warren, 
185 App. Div. 823, 174 N. Y. Supp. 30; Williamson v. Monroe, 101 Fed. 322. 
Where a partnership has been dissolved by the death of one partner, the sur- 
vivor is under certain duties and disabilities peculiar to fiduciary relations. 
Western Securities Co. v. Atlee, 168 Iowa, 650, 151 N. W. ySyRowell v. Rowell, 
122 Wis. 1, 99 N. W. 473. It would seem that on theory there should be a duty 
of fair and open dealing, after the dissolution, as to matters relating to prior 
joint business. At least one recent case has taken this view. Stevenson 6* 
Sons, Ltd. v. Aktiengesellschaft, [1918] A. C. 239. 

Searches and Seizures — Validity of Judicial Order Requiring 
Production of Papers Discovered by Unlawful Search. — In a criminal 
prosecution by the United States, the indictment was framed on information 
obtained from papers seized in an unlawful search of the premises of the de- 
fendants at the instigation of the district attorney. Before trial the govern- 
ment returned the papers, but at the trial a subpoena was served, ordering the 
defendants to produce the same papers. The defendants refused on the ground, 
inter alia, that the order violated the Fourth Amendment and they were at- 
tached for contempt. Held, that they were not guilty. SUverthorne Lumber 
Co. v. United States, U. S. Sup. Ct. No. 358, October Term, 1919. 

The admission as evidence of testimony obtained in violation of a privilege 
is error, for the law provides no other means to protect the privilege. People 
v. Mullings, 83 Cal. 138, 23 Pac. 229; Hearne v. Slate, 50 Tex. Crim. Rep. 
431, 97 S. W. 1050. But courts admit as evidence documents obtained by 
police officials or private individuals, even if obtained in violation of the con- 
stitutional guarantees against unreasonable searches and seizures, the law 
supplying other legal and equitable remedies against the wrongdoers in such 
cases. Adams v. New York, 192 U. S. 585; Williams v. Slate, 100 Ga. 511, 28 
S. E. 624; Gindrat v. The People, 138 111. 103, 27 N. E. 1085. To this general 
rule the Supreme Court seems to make two exceptions. A refusal to return 
papers unlawfully seized is reversible error, if the application was made before 



